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HUGHES J

The defendant Ricky Otto Koppenol Jr was charged by bill of information

with one count of possession with intent to distribute MDMA commonly referred

to as Ecstasy count one a violation of LSA R S 40 966 A 1 and one count of

possession with intent to distribute Alprazolam count two a violation of LSA

R S 40 969 A He pled not guilty Prior to the trial of this matter count two was

severed The defendant was tried by a jury on count one and convicted as charged

The trial court sentenced the defendant to imprisonment at hard labor for seven

years The court ordered that the sentence be served concurrently with the

sentence imposed on count two and five years of the sentence to be served without

benefit of probation parole or suspension of sentence
I The state filed a multiple

offender bill of information seeking to have the defendant adjudicated and

sentenced pursuant to LSA R S 15 529 1 A multiple offender hearing was held

at the conclusion of which the defendant was determined to be a second felony

habitual offender The trial court vacated the previously imposed sentence and

resentenced the defendant to twenty years imprisonment at hard labor The court

ordered that the sentence be served concurrently with the sentence imposed on

count two and without benefit ofprobation parole or suspension of sentence The

defendant moved for reconsideration of the sentence and the trial court denied that

motion The defendant now appeals challenging the sufficiency of the state s

evidence and the trial court s denial of his motions for a mistrial Finding no merit

in the assigned errors we affirm the defendant s convictions habitual offender

adjudication and sentences

FACTS

In May of 2006 Mike Greaves of the Drug Enforcement Administration

DEA was contacted by a Louisiana Probation and Parole officer who advised

I

Although count two was severed for the purposes of trial the court sentenced the defendant on both counts on the

same day On count two the defendant was sentenced to imprisonment for five years at hard labor
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that Jeff McAdams was interested in cooperating with the DEA as an informant

and that he would provide information regarding drug trafficking in St Tammany

Parish McAdams named the defendant as an individual involved in drug

trafficking activities in the area To confirm the accuracy of this information

Greaves requested that McAdams make contact with the defendant and attempt to

set up a drug transaction with him Greaves monitored and recorded several

telephone conversations between the defendant and McAdams In a May 3 2006

telephone conversation the defendant indicated that he had a quantity of swag

street terminology for marijuana to sell The defendant also indicated that he had

two pounds of marijuana that he was trying to sell so that he could have money for

the weekend

Greaves later advised McAdams to attempt to negotiate a transaction in

which McAdams would purchase a quantity of Ecstasy from the defendant

McAdams agreed to do so According to Agent Greaves the Ecstacy purchase was

originally expected to take place on Memorial Day weekend However on May

31 2006 in another recorded conversation the defendant indicated that he was

concerned about police activity and had advised his supplier who would be

coming from Texas not to come at that time The defendant told McAdams that

he would hold off until sometime around the Fourth of July Agent Greaves

testified that this conversation made it questionable as to whether the scheduled

Ecstasy transaction would occur

On June 29 2006 Agent Greaves received information from McAdams

regarding the defendant s receipt of a supply of Ecstasy In response Agent

Greaves decided to conduct surveillance of the defendant s actions on that date

He instructed McAdams to contact the defendant and arrange a meeting The

defendant agreed to meet McAdams at a Shell gas station on LA 21 in Covington

After the DEA agents observed the defendant parked at the Shell gas station
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Greaves advised McAdams to contact the defendant and cancel the meeting In

another recorded conversation McAdams told the defendant that he had work

related obligations and would not be able to meet with him as scheduled

Meanwhile the DEA agents began their surveillance of the defendant s

actions At approximately 3 I 0 p m the defendant and a passenger Dylan

Walther left the defendant s residence and drove to a local Wendy s restaurant

The defendant parked his vehicle and both men exited Walther went inside the

restaurant while the defendant entered a black Acura with a Texas license plate

driven by an Asian male subsequently identified as King Van Nguyen

The defendant and Nguyen left in the Acura The DEA agents followed the

vehicle Nguyen drove directly across the street to an outlet mall He stopped the

vehicle near a landscape median in the parking lot and the defendant exited the

vehicle The defendant walked over to the median picked up a blue object later

determined to be a Doritos bag and returned to the vehicle Believing that they

had witnessed a drug transaction the agents stopped the vehicle The defendant

was observed attempting to shove the blue bag into his pants The defendant and

Nguyen were apprehended The blue bag contained a clear plastic bag holding 500

red circular tablets suspected Ecstasy and was recovered from the defendant s

person Approximately three thousand dollars secured by a rubber band was

found inside the pocket of the driver s side door in plain view The defendant and

Nguyen were arrested Walther who had been detained at Wendy s was brought

to the scene of the drug transaction and was arrested there

SUFFICIENCY OF EVIDENCE

In his first assignment of error the defendant contends that the evidence is

insufficient to support his conviction of possession of a Schedule 1 controlled

dangerous substance MDMA with intent to distribute Specifically he asserts

that the state failed to prove the requisite element of intent to distribute the illegal
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drugs found in his possession
2 He contends that his mere possession of the

MDMA Ecstasy tablets does not prove specific intent to distribute Thus he

argues that the evidence supports a verdict only for possession of MDMA

The standard of review for the sufficiency of the evidence to uphold a

conviction is whether viewing the evidence in the light most favorable to the

prosecution any rational trier of fact could conclude that the state proved the

essential elements of the crime beyond a reasonable doubt See LSA C Cr P art

821 B The Jackson v Virginia 443 U S 307 319 99 S Ct 2781 61 L Ed 2d

560 1979 standard of review incorporated in Article 821 is an objective

standard for testing the overall evidence both direct and circumstantial for

reasonable doubt In conducting this review we also must be expressly mindful of

Louisiana s circumstantial evidence test ie assuming every fact to be proved

that the evidence tends to prove every reasonable hypothesis of innocence is

excluded LSA R S 15 438 See State v Northern 597 So 2d 48 50 La App

1 st Cir 1992 The reviewing court is required to evaluate the circumstantial

evidence in the light most favorable to the prosecution and determine if any

alternative hypothesis is sufficiently reasonable that a rational juror could not have

found proof of guilt beyond a reasonable doubt State v Fisher 628 So 2d 1136

1141 La App 1st Cir 1993 writs denied 94 0226 94 0321 La 5 20 94 637

So 2d 474 637 So 2d 476 When a case involves circumstantial evidence and

the trier of fact reasonably rejects the hypothesis of innocence presented by the

defense that hypothesis falls and the defendant is guilty unless there is another

hypothesis that raises a reasonable doubt State v Moten 510 So 2d 55 61 La

App 1 st Cir writ denied 514 So 2d 126 La 1987

To support a conviction for possession with intent to distribute a controlled

dangerous substance the state was required to prove both possession and specific

2
The defendant does notcontest the fact that he possessed the MDMA tablets
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intent to distribute See LSA R S 40 966 A 1 State v Young 99 1264 p 10

La App 1st Cir 3 3100 764 So 2d 998 1006 In this case possession is not at

issue The defendant clearly possessed the MDMA tablets found on his person

He does not argue that the state failed to prove the possession element of the

offense Thus the issue herein is whether the state established the element of

intent to distribute In order to prove the element of intent to distribute the state

must prove the defendant s specific intent to possess to distribute Specific intent

is a state of mind It need not be proven as a fact and may be inferred from the

circumstances present and the actions of the defendant State v Young 99 1264

at p 11 764 So 2d at 1006

Because evidence of intent IS generally circumstantial the Louisiana

Supreme Court has enunciated criteria for determining intent to distribute We

should consider whether 1 the defendant ever distributed or attempted to

distribute illegal drugs 2 the drug was in a form usually associated with

distribution 3 the amount was such to create a presumption of intent to

distribute 4 expert or other testimony establishing that the amount found in the

defendant s actual or constructive possession was inconsistent with personal use

and 5 the presence of other paraphernalia evidencing intent to distribute See

State v House 325 So 2d 222 225 La 1975 In the absence of circumstances

from which an intent to distribute may be inferred mere possession of illegal drugs

is not evidence of intent to distribute unless the quantity is so large that no other

inference is reasonable State v Greenway 422 So 2d 1146 1148 La 1982

For mere possession to establish intent to distribute the state must prove the

amount of the drug in the possession of the accused andor that the manner in

which it was carried is inconsistent with personal use only See State v Hearold

603 So 2d 731 736 La 1992
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Analyzing the facts of the instant case and applying the House factors we

conclude that the state s evidence is sufficient to support the defendant s

conviction We find that there was sufficient circumstantial evidence from which

an intent to distribute may be inferred Agent Greaves testified that McAdams

specifically named the defendant as a drug trafficker in St Tammany Parish The

defendant also spoke to McAdams about a quantity of marijuana he wanted to sell

to him Agent Greaves further testified that the defendant later agreed to sell

McAdams a large quantity of Ecstasy tablets The defendant advised McAdams of

the fact that the supply was being brought in from Texas and the date on which it

would be delivered In a phone conversation on the date of the scheduled delivery

the defendant told McAdams that he would only be able to get five Five

hundred Ecstasy tablets were seized from the defendant on the date of his arrest

This evidence alone clearly reflects the defendant s intent to distribute the illegal

drugs to McAdams Furthermore given the large amount of MDMA involved a

rational fact finder could have easily determined that the possession was not for

personal use and that the defendant intended to distribute the drugs Even in the

absence of direct evidence that the defendant actually distributed or attempted to

distribute the drugs the circumstantial evidence viewed in the light most favorable

to the state established beyond a reasonable doubt the intent to distribute the

MDMA tablets This assignment of error lacks merit

DENIAL OF MOTIONS FOR MISTRIAL

In his second assignment of error the defendant contends that the trial court

erred in denying his motions for a mistrial when the state solicited answers from its

witnesses that disclosed prejudicial and inflammatory information regarding the

defendant Specifically he argues that such testimony was highly prejudicial and

inflammatory
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Article 404 B I of the Louisiana Code of Evidence provides the basic rule

regarding the use of evidence of other crimes wrongs or acts at trial It states in

pertinent part

Except as provided in Article 412 evidence of other crimes

wrongs or acts is not admissible to prove the character of a person in

order to show that he acted in conformity therewith It may however

be admissible for other purposes such as proof of motive

opportunity intent preparation plan knowledge identity absence of

mistake or accident provided that upon request by the accused the

prosecution in a criminal case shall provide reasonable notice in

advance of trial of the nature of any such evidence it intends to

introduce at trial for such purposes or when it relates to conduct that

constitutes an integral part of the act or transaction that is the subject
of the present proceeding

The Louisiana Supreme Court has long approved of the introduction of other

crimes evidence when it is related and intertwined with the charged offense to

such an extent that the state could not have accurately presented its case without

reference to it State v Brewington 601 So 2d 656 657 La 1992 per curiam

or to complete the story of the crime on trial by proving its immediate context of

happenings near in time and place State v Haarala 398 So 2d 1093 1097 La

1981 The test of integral act evidence is therefore not simply whether the state

might somehow structure its case to avoid any mention of the uncharged act or

conduct but whether doing so would deprive its case of narrative momentum and

cohesiveness with power not only to support conclusions but to sustain the

willingness of jurors to draw the inferences whatever they may be necessary to

reach an honest verdict State v Colomb 98 2813 p 4 La 101 99 747

So 2d 1074 1076 per curiam quoting Old Chiefv United States 519 U S 172

187 117 S Ct 644 653 136 LEd 2d 574 1997

Louisiana Code of Criminal Procedure article 770 2 provides for a

mandatory mistrial when a remark within the hearing of the jury is made by the

judge the district attorney or a court official and such remark refers to another

crime committed or alleged to have been committed by the defendant as to which
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evidence is not admissible Remarks by witnesses fall under the discretionary

mistrial provisions of LSA C Cr P art 771 which in pertinent part provides as

follows

In the following cases upon the request of the defendant or the
state the court shall promptly admonish the jury to disregard a remark
or comment made during the trial or in argument within the hearing
of the jury when the remark is irrelevant or immaterial and of such a

nature that it might create prejudice against the defendant or the state

in the mind of the jury

2 When the remark or comment is made by a witness or

person other than the judge district attorney or a court official

regardless of whether the remark or comment is within the scope of
Article 770

A mistrial under the provisions of article 771 is at the discretion of the trial

court and should be granted only where the prejudicial remarks of the witness

make it impossible for the defendant to obtain a fair trial State v Tran 98 2812

p 3 La App 1st Cir 115 99 743 So 2d 1275 1280 writ denied 99 3380 La

5 26 00 762 So 2d 1101 A mistrial is warranted when certain remarks are

considered so prejudicial and potentially damaging to a defendant s rights that even

a jury admonition could not provide a cure State v Edwards 97 1797 p 19 La

7 2 99 750 So 2d 893 906 cert denied 528 U S 1026 120 S Ct 542 145

L Ed 2d 421 1999 Mistrial is a drastic remedy that is authorized only where

substantial prejudice will otherwise result to the accused State v Anderson

2000 1737 p 19 La App 1st Cir 3 28 01 784 So 2d 666 682 writ denied

2001 1558 La 419 02 813 So 2d 421 A trial court s ruling denying a mistrial

will not be disturbed absent an abuse of discretion State v Givens 99 3518 p

12 La 1 17 01 776 So 2d 443 454

In the instant case the defendant argues that the trial court should have

granted his motion for a mistrial when Agent Greaves testified that McAdams

advised the DEA that the defendant was involved in drug trafficking in St

Tammany Parish He argues that this evidence was inadmissible and it led to the
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jury convicting the defendant because he was a bad person with a drug related

criminal history Upon our review of the record we find no merit in this claim

Agent Greaves s testimony regarding McAdams s identification of the defendant

as a drug trafficker in the area was admissible as an integral part of the charged

offense The testimony provided the narrative completeness of the events that led

to the defendant s arrest on the charged offense and formed an integral part of the

facts to be considered by the jurors in this case This evidence as well as any other

evidence of the defendant s prior drug trafficking activities was also relevant on

the issue of the defendant s intent to distribute which was clearly at issue during

the trial since the defendant argued mere possession Intent is an exception to the

other crimes evidence prohibition of article 404 B Thus the trial court did not

err in denying the defendant s motion for a mistrial when this evidence was

presented to the jury

The defendant also argues that a mistrial should have been granted when

Agent Greaves testified that the defendant indicated during a telephone

conversation with McAdams that he jacked someone for some powder cocaine

This conversation was recorded and played for the jury at the trial Unlike the

evidence of prior drug trafficking by the defendant evidence concerning the

defendant s statement indicating that he took illegal drugs from another individual

is not relevant to the issue of intent or any other exception provided for in article

404 B

The state argues that the testimony regarding this statement was admissible

as an integral part of the transaction at issue Even if we were to conclude that

Agnet Greaves s testimony regarding this statement constituted the introduction of

impermissible other crimes evidence the analysis would not end with such a

finding It is well settled that the erroneous admission of other crimes evidence is

subject to harmless error review State v Johnson 94 1379 p 15 La 1127 95
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664 So 2d 94 101 In this case wherein the defendant was found in actual

possession of an extremely large amount of Ecstasy that he personally agreed to

sell to McAdams we find that the guilty verdict was surely unattributable to any

evidence of the defendant jacking another individual for cocaine See Sullivan

v Louisiana 508 U S 275 279 113 S Ct 2078 2081 124 LEd 2d 182 1993

Therefore even if we were to conclude that there was error by the trial court in

allowing the jury to hear information regarding other bad acts by the defendant

any such error was clearly harmless and does not necessitate reversal of the

defendant s conviction See LSA C Cr P art 921

For the foregoing reasons the defendant s convictions habitual offender

adjudication and sentences are affirmed

CONVICTIONS HABITUAL OFFENDER ADJUDICATION AND

SENTENCES AFFIRMED
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